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towarDS a JuriSpruDence of SuStainable 
Development in South aSia:  
litigation in the public intereSt 
by Shyami Fernando Puvimanasinghe*
This paper presents an updated version of part of a chapter 
in “Foreign Investment, Human Rights and the Environment: 
A Perspective from South Asia on the Role of Public Interna-
tional Law for Development,” published by Koninklijke Brill 
NV, Leiden, The Netherlands, in 2007, which in turn consisted of 
an adapted version of the author’s PhD thesis.
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In	a	variety	of	 issues	 ranging	 from	a	massive	 leakage	of	
methyl-isocyanate	gas	to	phosphate	mining,	and	from	the	noise	


































due	 to	 lack	 of	 legislation,	 enforcement	 capacity,	 and	 legal	
resources	in	India	at	that	time.	The	ensuing	case	of	In re Union 














have	 since	 invoked	 legislative,	 constitutional,	 and	 judicial	
mechanisms	to	further	environmental	protection	and	sustainable	
* Having served as a Senior Lecturer, University of Colombo, Sri Lanka, and 
worked for human rights, health, HIV/AIDS, environment and development in 
non-governmental organizations in Gaborone, Botswana, the author, a Senior 
Research Fellow, Centre for Sustainable Development Law, McGill Univer-
sity, Montreal, Canada is currently employed in the intergovernmental sector 














by	 the	 judiciary	 to	 include	 the	
right	to	a	clean	and	healthy	envi-
ronment.15	 In	 the	 Indian	 case	 of	
Subash Kumar v. State of Bihar,	
the	petitioner	filed	a	public	inter-
est	 litigation	 pleading	 infringe-
ment	 of	 the	 right	 to	 life	 arising	
from	the	pollution	of	the	Bokaro	
River	 by	 the	 sludge	 discharged	
from	the	Tata	Iron	and	Steel	Com-
pany,	 alleged	 to	 have	 made	 the	
water	unfit	for	drinking	or	irriga-
tion.	The	court	recognized	that	the	
right	 to	 life	 includes	 the	 right	 to	
enjoyment	of	pollution-free	water	
and	air.	 It	 stated	 that	 if	anything	
endangers	 or	 impairs	 the	 qual-
ity	of	 life,	 an	 affected	person	or	
a	genuinely	interested	person	can	
bring	a	public	interest	suit,	which	





preted	 to	 include	an	environment	adequate	 for	 the	health	and	
well-being	of	the	people.17	In	the	case	of	Shehla Zia and Oth-
ers v. WAPDA,18	 the	 right	 to	 life	was	upheld	and	 interpreted	




















countries	 in	 the	 region	 have	 followed	 in	 the	 same	 direction.	
Their	 various	 efforts	 viewed	 collectively	 point	 to	 the	 evolu-
tion	 of	 a	 body	of	 regional,	 or	 comparative,	 jurisprudence	 on	
issues	of	development	and	environment	with	an	overt	human	
rights	dimension,	largely	through	the	agency	of	citizen	involve-
ment,	 legal	 representation	 in	 the	 public	 interest,	 and	 judicial	
innovation.	 The	 contribution	 of	
the	 judiciary—especially	 the	
higher	 judiciary—is	 striking,	
especially	 in	 the	 light	 of	 the	
lesser	commitment	to	sustain-
ability	 on	 the	 part	 of	 most	
third	 world	 politicians.	 The	
case	 law	 should	 in	 principle	
be	 applicable	 to	 both	 global	







the	 factual	 context	 may	 be,	
the	 legal	 issues	are	 the	same,	







judIcIal InTervenTIon In susTaInable 
developmenT In The reGIonal TerraIn







adopted	and	redress	granted.24	The Dhera Dun case25	involved	










and concerted action 
in the judiciary, legal 
profession, and civil 
society have helped to 
create an expanded 
notion of access to 
justice and to foster the 
phenomenon of [Public 
Interest Litigation]





and	 proactive	 judicial	 action	 is	 evident	 in	 a	 variety	 of	 other	








Significant	measures	 include	 the	 creative	 usage	 of	Directive	
Principles	of	State	Policy,28	 judicial	 recognition	of	a	 right	 to	
a	healthy	environment,29	and	the	interpretation	of	an	adequate	
standard	of	living	to	include	an	adequate	quality	of	life	and	envi-
ronment.	In	cases	like	Juan Antonio Oposa v.	The Honourable 




ecology,30	 human	 rights	 provi-
sions	 have	 been	 used	 for	 envi-
ronmental	 protection.31	 Judicial	
measures	 have	 also	 liberalized	
locus standi	 to	 include	any	per-
son	genuinely	concerned	for	the	
environment,32	 placed	 a	 public	
trust	 obligation	 on	 states	 over	
natural	 resources,33	 imposed	





























the	region	and	public	 interest	 litigation	 is	now	also	common-
place	in	the	lower	courts.	Cases	include	Akhil v.	Secretary A.P. 
Pollution Control Board W.P.;39	A.P. Pollution Control Board 
v. Appellate Authority Under Water Act W.P.;40	A.P. Gunnies 
Merchants Association v.	Government of Andhra Pradesh;41	
Research Foundation for Science v. Union of India;42	Chin-
nappa v.	Union of India43	and	Beena Sarasan v. Kerala Zone 
Management Authority et al.44	In	Research Foundation for Sci-
ence and Technology and Natural Resources Policy v.	Union 
of India et al.,45	a	public	interest	suit	led	to	the	appointment	by	
the	Supreme	Court	of	a	Committee	to	inquire	into	the	issue	of	
hazardous	wastes.
In	 Pakistan,	 recent	 cases	
include	 Bokhari v. Federa-
tion of Pakistan46	and	Irfan v.	
Lahore Development Author-
ity (“Lahore	 Air	 Pollution	
Case”).47	 The	 first	 case	 con-
cerned	 the	grounding	and	col-
lapse	 of	 a	 ship	 in	 the	 port	 of	
Karachi	 in	 2003,	 leading	 to	 a	



















environment	 for	 the	 citizens.	 The	 court	 cited	 several	 Indian	
judgments,	including	Ratlam Municipality v.	Vardichand, where	
Justice	Krishna	Iyer	had	touched	on	the	need	to	be	practical	and	
practicable	and	order	only	what	can	be	performed.
In	 Nepal, Suray Prasad Sharma Dhungel v. Godavari 
Marble Industries et al.48	was	a	 landmark	case,	decided	by	a	
full	bench	of	 the	Supreme	Court.	The	Court	held	that	a	clean	
and	healthy	environment	 is	part	of	 the	 right	 to	 life	under	 the	
Constitution.	It	upheld	the	locus standi of	NGOs	or	individuals	
PIL has also become a 
common feature in cases 
concerning development, 
environment, and human 
rights, which have closely 
















under	its	governing	statute.	In	Sharma et al. v.	His Majesty’s 











in	order	 to	reduce	vehicular	pollution	 in	 the	Kathmandu	Val-
ley,	well	known	for	its	historical,	cultural,	and	archaeological	
significance.	
In	 Bangladesh,	 the	 case	 of	 Bangladesh Environmental 
Lawyers Association v. Secretary, Ministry of Environment and 
Forests,51	concerned	the	neglect,	misuse,	and	lack	of	coordina-
tion	by	governmental	authorities	in	relation	to	Sonadia	Island,	











publIc InTeresT lITIGaTIon and susTaInable 
developmenT landscape In srI lanka
Sri	 Lanka’s	 modern	 domestic	 jurisprudence	 is	 linked	
closely	 to	 relevant	 international	 law.	 The	 dynamic	 currents	
of	 sustainable	development	 law—especially	 in	 the	context	of	
human	rights,	public	interest	litigation,	and	the	environment—in	
the	domestic	courts	of	the	South	Asian	region	have	influenced	
the	 ebb	and	flow	of	 the	waters	of	 the	 island’s	 jurisprudence,	































The	 jurisprudence	 being	 developed	 in	 the	 Indian	
Supreme	Court	 is	 important	for	Sri	Lanka	and	South	
Asia,	 since	 it	 provides	 insights	 into	 the	 manner	 in	
which	policy	perspectives	recognized	in	international	
standards	 can	 be	 integrated	 into	 domestic	 law.	 This	







Act	(“NEA”)	was	Keangnam Enterprises Ltd. v.	Abeysinghe.56	
It	arose	from	a	complaint	by	the	inhabitants	of	a	village	in	the	
North-Western	province	 to	 the	Magistrate’s	Court	 (“MC”)	of	
Kurunegala	regarding	public	nuisance	from	blasting	and	metal	
quarrying	operations.	The	metal	was	used	to	develop	a	major	
road.	 Excessive	 noise	 and	 vibration	 from	 blasting	 day	 and	
night	had	led	to	severe	damage	to	person	and	property,	includ-





revision	 to	 the	Court	of	Appeal	 (“CA”)	under	Article	138	of	
the	Constitution.	The	Keangnam	company	had	obtained	some	
licenses,	 such	 as	 a	 site	 clearance,	 but	 not	 an	 Environmental	






























































tively.64	The	first	Sri	Lankan	case	 in	 the	nature	of	PIL	in	 the	
environment/development	 context	was	Environmental Foun-




































In	Environmental Foundation Ltd. v. Ratnasiri Wickrem-












is	obeyed	 in	 the	 interest	of	all.	Unless	any	citizen	has	 stand-
ing,	therefore,	there	is	no	means	of	keeping	public	authorities	
within	the	law	except	where	the	Attorney	General	will	act,	and	
frequently	he	will	 not.70	 In	Deshan Harinda (a minor) et al. 
v. Ceylon Electricity Board et al. (“The	Kotte	Kids	case”),71	a	
group	of	minor	children	filed	a	fundamental	rights	application	
alleging	 that	 the	noise	 from	a	 thermal	power	plant	generator	
exceeded	national	noise	standards	and	would	cause	hearing	loss	
and	other	 injuries.	Standing	was	granted	 for	 the	 case	 to	pro-
ceed	on	the	basis	of	a	violation	of	the	right	to	life.	Although	the	
Sri	 Lankan	 Constitution	 does	 not	
expressly	provide	for	the	right	to	
life,	it	was	argued	that	all	other	





without	 prejudice	 to	 their	 civil	
rights,	 so	 there	 is	 no	 adjudica-
tory	decision.
In	 Gunarathne v. Hom-
agama Pradeshiya Sabha et 
al.,72	in	what	was	the	first	express	
reference	to	sustainable	develop-
ment	 by	 the	 Supreme	Court,	 it	
was	noted	that:	“Publicity,	trans-
parency	and	fairness	are	essen-
tial	 if	 the	 goal	 of	 sustainable	
development	is	to	be	achieved.”	
Here,	 the	court	refers	expressly	


























The	case	of	Tikiri Banda Bulankulama v.	Secretary, Min-
istry of Industrial Development75	 is	 a	 significant	 example	 of	
how	consensus	reached	in	New	York,	Geneva,	or	The	Hague	






were	 highly	 beneficial	 to	 the	
company	and	showed	little	con-
cern	 for	 human	 rights	 and	 the	
environment;	 indigenous	 cul-
ture,	history,	religion	and	value	
systems;	 and	 the	 requisites	 of	
sustainable	 development	 as	 a	
whole.	 It	was	 the	 subject	 of	 a	
public	interest	suit	by	the	local	
villagers	 (including	 rice	 and	
dairy	farmers,	owners	of	coco-
nut	 land,	 and	 the	 incumbent	
of	 a	 Buddhist	 temple)	 in	 the	
Supreme	Court.
The	 proposed	 project	 was	
to	 lead	 to	 the	 displacement	 of	
over	 2,600	 families,	 consist-























ered	 in	 the	 light	 of	 the	 foregoing	principles.	Admit-
tedly,	the	principles	set	out	in	the	Stockholm	and	Rio	
Declarations	 are	 not	 legally	 binding	 in	 the	 way	 in	
In the South Asian region 
as a whole, public interest 
litigation has been useful 
in injecting an informed, 
participatory, and 
transparent approach 
to the processes of 
development, and to 
governmental and private 
sector actions involving 
public resources









This	pronouncement	 could	have	 significant	 ramifications	

















irrigation	 tanks	 that	were	 to	be	destroyed.	Having	considered	
the	question	as	to	whether	economic	growth	is	the	sole	criterion	






















erally	 provide	 grounds	 for	 a	 legal	 judgment,	 in	 this	
instance,	it	did	make	a	positive	contribution	by	empha-
sizing	 the	 universal	 and	 timeless	 nature	 of	 concepts	
such	as	 sustainable	development,	which	are	at	 times	
perceived	 as	 ‘western’	 or	 alien	 to	 non-Occidental	
societies.85



























modest	plot	of	 land	and	a	 little	hut	because	 they	are	
of	“extremely	negligible”	value	in	relation	to	a	multi-
billion	 rupee	 national	 project,	 it	 is	 nevertheless	 not	
equitable	 to	disregard	 totally	 the	 infringement	of	his	
rights:	the	smaller	the	value	of	his	property	the	greater	
his	right	to	compensation.87
Weerasekera et al. v. Keangnam Enterprises Ltd.88	
involved	a	mining	operation	alleged	to	violate	public	nuisance	
law	by	local	citizens	because	of	the	noise	level	of	its	operation.	








Still	 another	 significant	 case,	Environmental Foundation 
Ltd. v. Urban Development Authority et al.,89	 concerned	 the	
proposed	 leasing	out	of	 the	Galle	Face	Green,	a	popular	sea-
side	promenade	in	Colombo	city	and	a	major	public	utility	built	












































Centre for Environmental Justice v. Ministry of Agriculture, 










































uncontroversial.	 It	 could	 create	 a	 system	of	 decision-making	
that	is,	in	a	sense,	ex post facto	and	decentralized.	If	not	kept	
within	certain	 limits,	 it	could	divert	 the	development	process	
away	from	the	policy-planning	objectives	of	the	state,	leading	






ciples	of	 international	 law	should	be	 selectively	adopted	and	
suitably	adapted	to	domestic	contexts.	There	is	a	tendency	to	use	
these	tools	to	oppose	development	projects,	particularly	because	




opment.	What	 is	 important	 is	 to	promote	development	 that	 is	
sustainable.	 In	 fact,	 the	 concept	 of	 sustainable	 development	
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